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Technology for
Trial Attorneys
During the Advent
of Hybrid and
Virtual Trials

By Victor A. Afanador

Lawyers litigate cases for an extensive period of time prior to entering a court-
room to present their evidence before an in-person judge and jury. The current
COVID world has taught us that not everything can be in person and trial attorneys
must now focus on ways to use technology to succeed in their presentations. Most
courthouses, like the United States District Court for the District of New Jersey, high-
light their capability to support courtroom technology.' Gone are the days, however,
of using a lowly ELMO document projector that was introduced in 1988 to publish
materials to the jury.? Technology and this pandemic have transformed our work-
places and forced the most conservative of industries to adapt in order to continue
business.?

As a result of the pandemic and the Coronavirus Aid Relief and Economic Secu-
rity Act, previously underused video-conversation platforms such as Zoom, Face-
Time, Skype, WebEx, and Microsoft Teams have now become office mainstays in our
legal industry,* and they have essentially replaced all in-person meetings and legal
proceedings.® Standing orders have been issued to outline the parameters of how
proceedings can be conducted in these formats. The COVID-19 Pandemic has cre-
ated a challenge in our industry with how to operate jury trials. We are now forced
to confront our fears and adopt the technology to adapt the way we present our
cases before a jury.

Many of our Superior Court of New Jersey Vicinages have commenced training
on virtual trials as evidenced by several Continuing Legal Education classes being
offered within the last year to prepare trial practitioners for the commencement of
virtual jury trials. The training was a foreshadowing of things to come. On January
7, 2021, in a notice to the New Jersey State Bar Association, our Chief Justice of the
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New Jersey Supreme Court, Stuart Rabn-
er, issued an order commencing virtual
jury trials by Feb. 1, 2021, in five vici-
nages with consent of all parties.” On
April 5, 2021, that order was extended
to all counties in New Jersey.® The Court,
with the assistance of the Administra-
tive Office of the Courts, has even issued
a memo to the Assignment Judges and
Civil Presiding Judges outlining best
practices on electronic evidence in virtu-
al civil jury trials.’

If there was ever a time to focus on the
technology behind electronic discovery
and electronic evidentiary presentations,
it is now. The memo circulated to the bar
by Glen A. Grant, Acting Administrative
Officer of the New Jersey Courts, details
the electronic formats that should be
used in the presentation of evidence for
documents, images, video and audio
recordings.” Thus, now is the time to
grapple with our fears as trial attorneys
and try something new in presenting
your case to a virtual jury since everyone
will be learning the new system. The
Judiciary itself is aware that it makes little
sense to start trials if the trial attorneys
and litigants are not familiar with the
new virtual or hybrid virtual system. The
key is familiarity and a comfort level with
the new jury trial system for the practi-
tioners and judiciary.

The Virtual Tech Available

Depending on your budget, you can
enlist the services of many technological-
ly advanced litigation/trial support and
court reporting companies to facilitate
your presentation. The virtual deposition
should be your first step in outlining
your needs for trial preparation. Some of
these companies can assist you in evalu-
ating what new presentation avenues are
available for you beyond the ELMO. Mike
Bruzgis, Director of Business Develop-
ment at TransPerfect, a litigation support
company, stated in an interview, “We did
not have to change a lot from how we
were already set up.”" Prior to the pan-
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demic, TransPerfect was already doing
virtual depositions and providing docu-
ment review support, and kept staffing
contract lawyers to help reviewing docu-
ments through document review plat-
forms.”? Thus, “[wlhen COVID hit last
year we converted reviews to an entirely
virtual environment.”"

TransPerfect’s main concern was set-
ting up everyone to work remotely and
still provide their clients with expected
security protections." Their profession-
als and IT department set up ways to
ensure there are no security breaches of
client information.” They even created
their own live time document sharing
platform called TransCend that provides
an attorney in a video deposition with
the
exchange of exhibits with the witness in

“more robust control” over
a virtual setting.' This is less cumber-
some than the screen sharing function
on other video platforms, and it allows a
witness to flip through the documents
once they have been released just like in
a live deposition or trial setting.’” This
may be the type of technology that can
assist the virtual jury trial setting once
we are up and running.

Companies like TransPerfect have
been assisting in Electronically Stored
Information (ESI) discovery and deposi-
tion support services during the pan-
demic. In the past year, they have edu-
cated even more lawyers on practicing

law remotely."

Virtual and Socially Distant
Courtrooms

The advent of the hybrid or virtual
jury trial is yet another journey many of
us have just started to embark upon as a
result of COVID-19. Paul Null, II, part-
ner of Precise, another litigation support
services company, has found a way dur-
ing the pandemic to help state Courts
develop their virtual and socially distant
courtrooms.” In a conversation with
Null, I learned that there are various
ways to set up a courtroom that respects

social distance requirements, yet facili-
tate an in-person proceeding with a live
jury. However, this all depends on
space and your courthouse real estate.
Precise has conducted a wide range of
proceedings, including fully remote tri-
als and arbitrations, socially distanced
in-person jury trials, and hybrid remote
courtrooms where the judge may be
physically on the bench, but the witness-
es and experts are remote.” As expected,
the technology is not free, with some
permanent arrangements ranging from
$9,000-$13,000 per courtroom.*

Attorney Preparation

Despite these projects, many of us are
wondering when the full online jury tri-
als will really start and how do we, as trial
lawyers, prepare for and present them.
There are outlets available to foster dia-
logue on the subject, such as the Online
Courtroom project. # This is a non-profit
task force consisting of litigation support
companies, trial consultants, and trial
research individuals. * During the last
year they have delivered free materials
and presentations on how to navigate
through a virtual trial process.” In fact,
last November they hosted a free online
summit.” Even some Vicinages, like Pas-
saic County and its local Bar Association,
have been on the forefront of the hybrid
and virtual jury trial for over a year by
educating their local trial attorneys on
the available technology.” They have
even prepared mock direct and cross-
examination to take the sting out of a
remote formal setting and provide confi-
dence in practitioners. The result is that
the technology was embraced by the
judiciary and the bar.*

The reality of the virtual jury trial is
here, but we must recognize its limita-
tions in keeping a jury’s attention and
remaining persuasive in the process
because “Zoom fatigue” is a real thing.”
Trial attorneys need to be prepared and
trained to present over video so as to
avoid juries going into the...zzzzzzzzz. 53
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demand integrity

character matters in the courtroom as justice is never blind to
seeking truth. Withum and our team of top forensic and valuation
professionals know what it takes to build a winning case. Attorneys
of defendants and plaintiffs alike value our unwavering integrity
and success record of trying and settling hundreds of cases.
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